New judgement on capacity to consent to sexual relationships
This suggests that the capacity for an adult to consent to sexual relationships may be limited to:

1. The mechanics of the act 

2. That there are health risks involved, particularly the acquisition of sexually transmitted and sexually transmissible infections 

3. That sex between a man and a woman may result in the woman becoming pregnant

To read the full judgement see http://www.bailii.org/ew/cases/EWHC/COP/2011/101.html
Reading this judgement has reminded me that the MCA s28(1) and (b) in particular, states that no one can decide to give consent to sexual relations on behalf of someone without capacity. I believe there was some discussions amongst professionals that IMCAs / BIAs might be involved in such decisions. Clearly not - the only decision possible, as addressed in this case, is where carers are responsible for protecting people who lack capacity from sexual encounters that may not be in their best interests.

So s28 MCA reflects the view that public authorities shall not 'go there' on this and other personal/ familial areas. It seems to me there is one problem with this - what if someone lacks capacity and is wanting to have sex with someone else [who is non-exploitative/abusive of them]?? My guess is that their paid carers might decide to 'turn a blind eye' to theim - assuming they have opportunity to carry it out in private etc. and the carers have [implicitely] risk assessed the circumstances and found no significant concerns - but if there are concerns then this court judgement could be used support action to prevent such sexual relations occuring. Obviously any exploitative or coercive activity could be stopped using safeguarding procedures. So there is an informal best interest [actually the double negative - 'not, not in their best interest'] assessment happening. If the sexual partner also lacked capacity then the same considerations would apply to them - but if they did have capacity they could lay them selves open to a charge of having non-consential sex under the Sexual Offences Act. 

It seems to me that s28 doesn't help at all and many statutory carers will continue to 'automatically' prevent people, such as those with a learning disabilty, from enjoying one of life's pleasures, and use this case to justify their cautious and defensive approach.

http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWHC/COP/2010/1910.html&query=weigh+and+up&method=boolean
