MCA resources for southwest formulary

Advance Decisions (3 resources)


http://plysab.proceduresonline.com/pdfs/advance_decisions.pdf


https://www.resus.org.uk/dnacpr/decisions-relating-to-cpr/


Involving patients and families in decisions about DNACPR
https://www.brownejacobson.com/health/training-and-resources/legal-updates/2016/05/dnacpr-involving-patients-and-families-in-decision-making


Assessing Capacity (3 resources)






COP guidance on mental capacity to appoint an LPA
http://webarchive.nationalarchives.gov.uk/20130128112038/http:/www.justice.gov.uk/downloads/guidance/protecting-the-vulnerable/mca/re-collis.pdf


Cervical screening ceasing MCA form
https://www.england.nhs.uk/south/wp-content/uploads/sites/6/2016/10/ceasing-mca-form.pdf


Confidentiality and MCA

which is an extract from - 
http://www.gmc-uk.org/Confidentiality___English_1015.pdf_48902982.pdf

Up to date guidance on consenthttps://www.brownejacobson.com/Health/training-and-resources/legal-updates/2015/03/montgomery-v-lanarkshire-health-board-scotland#
Covert medication and deprivation of liberty http://www.hempsons.co.uk/news/newsflash-covert-medication-dols-new-court-guidance/


DoLS and coroner update



Audit
Barnet, Enfield and Haringey CCG: Mental Capacity Act (MCA) 2005 questionnaire for General Practice and Out of Hours Services


http://www.scie.org.uk/mca-directory/mca-tailored-for-you/health/pan-london-commissioner-toolkit/


Information for carers and family of people with LD (x2)
http://www.hft.org.uk/Supporting-people/Family-carers/Resources/Using-the-Mental-Capacity-Act/

https://www.mencap.org.uk/sites/default/files/2016-06/mental%20capacity%20act%20resource%20pack_1.pdf

BMA MCA toolkit https://www.bma.org.uk/advice/employment/ethics/mental-capacity/mental-capacity-toolkit

NHS Choices
https://www.nhs.uk/Conditions/social-care-and-support-guide/Pages/mental-capacity.aspx
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Mental Capacity Assessment

A person must be assumed to have capacity unless it is established, on balance of probabilities that s/he lacks capacity to make a particular decision. If there is any reason to doubt a person’s ability to make decision or if it has been called into question, then there is an expectation that it will be assessed. 



If the person does not have an impairment of the mind or brain, it should not be necessary to assess capacity. If it was decided that there was no reason to doubt the person’s capacity to consent to the specific issues, and therefore no assessment of capacity was carried out – it may be appropriate to briefly record this rationale. 

Who is responsible for assessing capacity?

Anyone who would seek consent as part of their work should be competent to assess capacity. This will normally be completed by the person who is providing or organising the care or treatment. If it has been assessed by someone else, the person providing the treatment must be satisfied of the conclusion. Expert advice about a person’s impairment may be sought and taken into account.

What is a formal capacity assessment?

There are some times when an assessment needs to be completed and recorded on a set template (e.g. COP3). In most cases, a capacity assessment takes the form of a conversation or series of conversations with the person about the decision. Some people have particularly complex presentation of mental capacity such as fluctuating capacity or difficulties with executive reasoning. In these circumstances, it may be helpful to take into account contextual information including observations of family members, friends and carers when assessing mental capacity. The assessor must show, on balance, that the inability to understand, retain, weigh up or communicate is caused by the impairment or disturbance of the functioning of the mind or brain. 







Capacity is Decision-Specific – What information is relevant to this decision?

It is helpful to have a clear idea of what information is considered “relevant” that the person must understand in order to make the specific decision in question. Relevant information will always include the nature of the decision, the reason why the decision is needed, the likely effects of deciding one way or another, and the likely effects of making no decision at all. It is not necessary for the person to comprehend every detail of the issue but needs to comprehend the salient details. 



It is important not to assess someone’s understanding before they have been given relevant information about a decision. Information should be explained as clearly and simply as possible. It may need to be explained more than once. It may need to be explained in a different way, with visual cues or reminders. Concrete questions are best to test a person’s understanding. Subjective questions such as “how do you feel about living here,” may be more difficult for the person to answer. It is important that the person feels able to say, I don’t know or I’m not sure. 



If a person is only able to answer yes and no questions, understanding can be assessed by repeating the question worded in a different way to check that the person has understood and not just given a repetitive response.

Retention of information

To meet the statutory test of capacity, it is only necessary to retain information long enough to use it and weigh it and come to a decision. It may be helpful to consider in advance, given the nature of the decision, how long would it reasonably take the person to consider and reach a decision and proceed accordingly. It is not necessary for the person to spontaneously recall information or to retain information long enough for the decision to be implemented, though this may have other implications. 

Weighing or Using Information

Testing the person’s ability to use and weigh up information may take the form of a discussion with the person about what is important to them and how they have come to the decision. Keep in mind that individuals may give different weight to different factors. For example, a person may legitimately value independence and familiarity over physical safety or comfort. The MCA does not rely on “lack of insight” and this phrase does not feature in the functional test or the code of practice. It is helpful to define this further, i.e. inability to weigh up information about possible consequences. 

Records of Capacity Assessments 

Clear records must be kept relating to any capacity assessment. Records should be proportionate in length and detail to the gravity of the decision. It is important that records of mental capacity are decision-specific. It is not acceptable in law or in practice to make global statements about mental capacity (i.e. person has/lacks capacity). If a capacity assessment has been carried out, records should include, at minimum, the following information:



· the specific decision to be made 

· details of the impairment of/or disturbance in, the functioning of the mind or brain and how it effects the person’s ability to make this decision.

· steps taken to maximise the person’s ability to make the decision

· the information relevant to the decision and how it was explained to the person

· whether the person could understand, retain, weigh up the relevant information and communicate their decision, giving examples
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New judgement on capacity to consent to sexual relationships

This suggests that the capacity for an adult to consent to sexual relationships may be limited to:


1. The mechanics of the act 


2. That there are health risks involved, particularly the acquisition of sexually transmitted and sexually transmissible infections 


3. That sex between a man and a woman may result in the woman becoming pregnant


To read the full judgement see http://www.bailii.org/ew/cases/EWHC/COP/2011/101.html

Reading this judgement has reminded me that the MCA s28(1) and (b) in particular, states that no one can decide to give consent to sexual relations on behalf of someone without capacity. I believe there was some discussions amongst professionals that IMCAs / BIAs might be involved in such decisions. Clearly not - the only decision possible, as addressed in this case, is where carers are responsible for protecting people who lack capacity from sexual encounters that may not be in their best interests.


So s28 MCA reflects the view that public authorities shall not 'go there' on this and other personal/ familial areas. It seems to me there is one problem with this - what if someone lacks capacity and is wanting to have sex with someone else [who is non-exploitative/abusive of them]?? My guess is that their paid carers might decide to 'turn a blind eye' to theim - assuming they have opportunity to carry it out in private etc. and the carers have [implicitely] risk assessed the circumstances and found no significant concerns - but if there are concerns then this court judgement could be used support action to prevent such sexual relations occuring. Obviously any exploitative or coercive activity could be stopped using safeguarding procedures. So there is an informal best interest [actually the double negative - 'not, not in their best interest'] assessment happening. If the sexual partner also lacked capacity then the same considerations would apply to them - but if they did have capacity they could lay them selves open to a charge of having non-consential sex under the Sexual Offences Act. 


It seems to me that s28 doesn't help at all and many statutory carers will continue to 'automatically' prevent people, such as those with a learning disabilty, from enjoying one of life's pleasures, and use this case to justify their cautious and defensive approach.


http://www.bailii.org/cgi-bin/markup.cgi?doc=/ew/cases/EWHC/COP/2010/1910.html&query=weigh+and+up&method=boolean
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



















 









 





  

 

 

 

 



 

 

 



 

 

 







 

 

 

 

 








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
















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DoLS and coroner update.docx
From Monday 3 April 2017 coroners will no longer have a duty to undertake an inquest into the death of every person who was subject to an authorisation under the Deprivation of Liberty Safeguards (known as DoLS) under the Mental Capacity Act 2005.  



Any person subject to a DoLS authorisation who dies on the 3rd April 2017 or any time after, their death need not be reported to the coroner unless the cause of death is unknown or where there are concerns that the cause of death was unnatural or violent, including where there is any concern about the care given having contributed to the persons death. 



Any person with any concerns about how or why someone has come to their death can contact the coroner directly. This will not change where a person subject to a DoLS authorisation. What will change is that the coroner will no longer be duty bound to investigate every death where the deceased had a DoLS in place.   



For more information on coroner services please see the Coroner Services Guides at this link https://www.gov.uk/government/publications/guide-to-coroner-services-and-coroner-investigations-a-short-guide. 



Please do pass this message on to your contacts in this area. If you have any queries about this message please contact Coroners@justice.gsi.gov.uk 



Coroners, Burials, Cremations and Inquiries Policy Team | Ministry of Justice | Area 3.52, 102 Petty France, London, SW1H 9AJ | coroners@justice.gsi.gov.uk  
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Mental Capacity Act (MCA) 2005 questionnaire for General Practice and Out of Hours Services

1. INTRODUCTION 

The Mental Capacity Act 2005 provides a statutory framework for people who lack capacity to make decisions, or who have capacity and want to make preparations for a time when they may lack capacity in the future. It sets out who can take decisions, in which situations, and how they should go about it. It applies to all those involved in providing health and social care in England and Wales. The Act is supported by a Code of Practice 2007 which gives guidance on its implementation. 

 

1. Practice name and address *



		 





 

2. Email *



		 





 

3. Telephone *



		 





 

4. Name of person completing the questionnaire. *



		 





2. ABOUT YOUR PRACTICE 

This questionnaire should take you under 30 minutes to finish. It is a voluntary questionnaire that your practice can complete to help assess compliance with the Mental Capacity Act. It has been designed by Barnet, Enfield and Haringey CCGs as part of work being undertaken to raise awareness and implementation of the Act.

 

5. What is the practice list size? *



		 





 

6. Please indicate the prevalence of the following conditions as a percentage of the practice list size *



		

		0-10%

		10-20%

		20-30%

		30-40%

		40-50%

		50-60%

		60-70%

		70-80%

		80-90%

		90-100%



		Dementia

		  

		  

		  

		  

		  

		  

		  

		  

		  

		  



		Severe Mental Health Condition

		  

		  

		  

		  

		  

		  

		  

		  

		  

		  



		Learning Disability

		  

		  

		  

		  

		  

		  

		  

		  

		  

		  



		Head Injury

		  

		  

		  

		  

		  

		  

		  

		  

		  

		  



		Stroke

		  

		  

		  

		  

		  

		  

		  

		  

		  

		  



		Other

		  

		  

		  

		  

		  

		  

		  

		  

		  

		  





 

7. Are you a named practice for a care home? *



		  

		Yes



		  

		No





 

If yes, please give details about the type of care home(s) and numbers of patients registered with the practice. 



		 








3. POLICY 

 

8. Does your practice have a Mental Capacity Act Policy *



		  

		Yes



		  

		No





 

9. Does your practice have a Mental Capacity Lead or Champion? *



		  

		Yes



		  

		No





 

10. Does you MCA policy outline when and how a capacity test should be undertaken? *



		  

		Yes



		  

		No





 

11. Does your MCA policy explain best interests? 



		  

		Yes



		  

		No





 

12. Does your practice have a mental capacity assessment checklist? *



		  

		Yes



		  

		No





 

13. Does your practice have a best interests decision checklist? *



		  

		Yes



		  

		No





4. TRAINING 

 

14. Do staff have easy access to the Mental Capacity Act Code of Practice? *



		  

		Yes



		  

		No





 

15. Are all clinical staff trained in the Mental Capacity Act? *



		  

		Yes



		  

		No





 

16. Are all clinical staff trained on the Deprivation of Liberty Safeguards? *



		  

		Yes



		  

		No





 

17. Are all clinical staff kept up to date with relevant case law? *



		  

		Yes



		  

		No





 

18. If yes, how is this done? *



		 





 

19. Do staff records reflect attendance of any Mental Capacity Act or Deprivation of Liberty Safeguards training? *



		  

		Yes



		  

		No





 

20. Do staff understand the difference between lawful and unlawful restraint? *



		  

		Yes



		  

		No





 

21. How is use of restraint recorded and monitored? *



		 





5. CAPACITY ASSESSMENT 

 

22. When is person's mental capacity to consent to care or treatment assessed? *



		 





 

23. How does the practice make a capacity assessment? *



		 





 

24. How are mental capacity assessments recorded? *



		 





 

25. Does the practice use the two stage test for capacity? *



		  

		Yes



		  

		No





 

26. Does the practice use the four stage test to establish a person's capacity to make a particular decision? *



		  

		Yes



		  

		No





6. BEST INTEREST DECISION MAKING 

 

27. How does the practice support patients to enhance their ability to make are many decisions as possible for as long as possible? *



		 





 

28. How does the practice involve the patient, their family and carers in the decision making process? *



		 





 

29. How is the best interests of the patient who lacks capacity decided? *



		 





 

30. How are best interests decisions recorded? *



		 





 

31. Do staff know when a patient should have access to an Independent Mental Capacity Advocate? *



		  

		Yes



		  

		No





7. COMPLIANCE 

 

32. What information on compliance with the Mental Capacity Act 2005 does the practice collect? *



		 





 

33. How is this information used to improve compliance with the Act? 



		 





8. ADVANCE CARE PLANNING 

 

34. How does the practice check and record information on Advance Decisions to Refuse Treatment, Advance Statements of wishes and Lasting Powers of Attorney? *
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Advance Decisions to refuse treatment      
Professionals must follow 
a valid and applicable           
advance decision, even if 
they think it goes against   
a person’s best interests. 
 


Professional must start 
from the assumption that  
a person had capacity at 
the time they made the  
advance decision unless 
they are aware of reasona-
ble grounds to doubt that. 
 


An AD is not valid if: 
 


The person has withdrawn 
it while they had capacity. 
  
It is overridden by a later 
LPA that relates to the 
specified treatment 
 


The person has acted in         
a way that is clearly not    
consistent with the          
decision 
 


It is not applicable if: 
 


The person who made it 
has capacity to consent        
to or refuse the treatment. 
 


It does not refer                  
specifically to the            
treatment in question 
 


Any circumstances          
included in the AD are         
absent. 
 


There are reasonable 
grounds for believing       
that circumstances exist 
that the person did not           
anticipate at the time of 
the decision and which 
would have affected the 
decision had they been 
able to anticipate them. 


Written Statements about wishes and feelings 
 


People may also make an advance statement about their 
preferred care or treatment for a future time when they 
may lack capacity to make that decision. However, such 
statements about preferred treatment are not binding in 
the same way as advance decisions to refuse treatment. 
They must be considered in best interest decision-making 
 


It is not possible to make a binding advance decision to    
refuse care. Advance statements about care preferences 
including living arrangements must be considered as part 
of best interest decision-making.  If a person has put their 
care preferences in writing, the decision maker must       
consider them carefully and record their reasons for not 
following the written wishes including the reasons why       
it was not in the person’s best interest. 


The Mental Capacity Act allows adults with capacity to        
set out a refusal of specified medical treatment for a time 
when they might lack the capacity to consent or refuse  
that treatment. Advance decisions may be written or      
verbal, but must state precisely what treatment is to be  
refused, in medical OR  everyday language. It may also      
set out circumstances when the refusal should apply           
including possible future changes.  
 


There is no set form for a written advance Decision.            
The code of practice suggests a list of things it is helpful        
to include. Other organisations provide suggested               
templates for example, www.alzheimers.org.uk/
advancedecisionform 
 


Healthcare professionals should record verbal advance        
decisions in a person’s healthcare record. 
 
Advance decisions to refuse life-sustaining treatment  
must be in writing, signed and witnessed and must include 
a statement saying that it applies even if life is at risk.            
Further information about witnessing the signature on      
an advance decision is available in the code. 
 
An Advance Decision to refuse treatment for a mental        
disorder can be overruled if the person is detained under 
the Mental Health Act.  Special provision applies to ECT. 
 
If an AD is not valid or applicable, it should be considered 
as an indication of a person’s wishes and feelings.  
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